is incapable of performing the job of bulldozer operator, and
confirmed that he discussed the matter with two doctors treat-
ing him for his hearing condition. .He stated that these doc-
tors advised him that he was able to return to work but
advised him to obtain better hearing protection CTr. 94).

Mr. Jackson stated that the respondent provided him with
earplugs, but that they disintegrated when they are washed,
and that he was unable to get new earplugs every day because
they were not available (Tr. 95).

When asked to explain why he omitted any reference to
slick bulldozer tracks when he filed his two prior statements
with MSHA, Mr. Jackson responded "I just forgot about it"
(Tr. 98).  He also stated that he complained about other
matters, but did not include them in his prior statements.
He conceded that when he complained about the slick tracks
and rear-view mirrors, the respondent corrected the conditions
CTr. 99).

In response to further questions concerning his termina-
tion and safety -complaints, Mr. Jackson stated as follows
(Tr. 101-106):

THE COURT:  Well, was it the company's posi-
tion that it was your fault?

THE WITNESS:  Was it the company's position to
say it was my fault?

THE COURT:  Yes.  This accident, when the
rocks came in on your dozer, did the company
take the position that you were the one that
put yourself in that situation and that you
were the one that could have avoided the acci-
dent but you didn't avoid it and that, there-
fore, that's what they were firing you for.

THE WITNESS:  I guess that's probably the way
they looked at it.

THE COURT:  And no one told you that?

THE WITNESS:  No, no one told me that.  I
mean, no one, no, they didn't.

THE COURT:  The gentleman that said that you
were fired, Ron Sisney, didn't he tell you why
he was firing you?

375t he did so at the request of MSHA's counsel
